IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

JERRY LEE FARLEY,

Plaintiff,
V. 1: 94CV193-S-D
G BSON CONTAI NER, | NC. ,

Def endant .

OPI NI ON

In this case, plaintiff charges that defendant discrim nated
agai nst him in wviolation of Title VI (reverse racial
di scrimnation) and the Americans with Disabilities Act (ADA) when
it termnated his enploynment. This cause is presently before the
court on defendant's notion for summary judgment.

FACTS

The plaintiff, Jerry Lee Farley, a white male, was enpl oyed by
t he defendant, G bson Container, Inc., from Novenber, 1983, to
July, 1993. For nost of Farley's tenure as a G bson enpl oyee, he
was a hand stitcher operator. Al t hough G bson's enpl oyees have
specific job titles and jobs, they are frequently assigned to jobs
whi ch require additional help as production needs mandate. Farley
hi msel f perfornmed a nunber of different jobs at the factory for
short periods of tine as the need arose, including hel per on the
hand stitcher operator machine.

In late April, 1992, Farley suffered a work-related injury

whi ch was di agnosed as a hernia. Three days |ater, he underwent



surgery which revealed the existence of an intranuscul ar mass.
After suffering conplications, Farley was unable to work for six
weeks. At the end of that time, he was released to return to work
wi thout any formal restrictions.

For the next year, Farley continued to work as he al ways had.
Then, in April, 1993, he began conplaining of pain and dizzi ness
when he was periodically assigned to what he considered to be heavy
work. According to Farley, alnost every tinme he was placed on a
job requiring heavy lifting, his surgical scar would split, causing
pai n, bl eeding, and nausea and forcing himto go hone. Wen this
pattern continued, Farl ey sought nedical treatnent. Between April,
1993, and July, 1993, Farley visited one doctor tw ce and a second
doctor once. Neither doctor identified any physical cause for his
conplaints or gave him any work restrictions, except that one
doct or suggested he find another job, such as doing |light delivery
or security work or driving a tow notor. Farley never presented
G bson wth any work restrictions from any doctor in connection
with his conplaints and readily adm ts that, except for heavy work,
he was able to performhis job as a hand stitcher operator as well
as a nunber of other jobs at G bson w thout any problens.

Farl ey maintains that during his |ast year of enploynment, he
asked repeatedly to be reassigned to a lighter duty job, but each
tinme that he believed he was to be given a new position, an
African- Anerican woul d receive the job instead. Wen he pressed
his superiors for an explanation of these events, Farley was told
that G bson had a quota to fill and was required to place African-

Anericans in higher paying positions. Farley was term nated from



enpl oynent effective July 6, 1993, for failure to return to work
after leaving in md-June because of his continuing health
pr obl ens. After holding a nunber of other jobs following his
dism ssal, Farley is currently enployed wth another container
manuf acturer as a hand stitcher operator.

In this action, Farley maintains that he was discrimnated
agai nst because of his race and his disability. Wth regard to his
reverse race discrimnation claim he argues that he was repeatedly
denied lighter duty jobs because of a quota mandating the pronotion
of African-Anerican enployees to better paying, lighter duty
positions. As to his disability claim Farley argues that he "had
a nedically cognizable physical problem"” and that G bson
di scrim nat ed agai nst himby forcing hi mto work on heavy duty j obs
"even after [it] was nade aware that it harnmed him" G bson deni es
t hese charges and requests sunmary di sm ssal of each

DI SCUSSI ON
l.

Havi ng carefully considered the matter, the court is of the
opinion that summary judgnent is appropriate on Farley's reverse
discrimnation claim Even giving Farley the benefit of the doubt,
as it nust, that G bson officials nade statenents about quotas,
this is nothing nore than a nmere scintilla of evidence in support
of his claimand is insufficient to wthstand sumary di sm ssal.

Anderson v. Liberty Lobby, Inc., 477 U S. 242, 252 (1986). I n

response to Farley's affidavit listing African-Anmericans who were
all egedly given preferential treatnment, G bson has produced the

personnel files of those individuals which clearly show that they



either filled the so-called |ighter duty jobs outside the rel evant
tinme period of the EEOC charge (and no argunment of a continuing
violation has been nade or considered) or never filled the
positions at all. Under these circunstances, the court believes
that "the evidence [does not] present a sufficient disagreenent to
requi re submssion to a jury," Anderson, 477 U S. at 251-52, but
rather "is so one-sided that [G bson] nust prevail as a matter of
law.” 1d. In other words, "reasonable jurors could [not] find by
a preponderance of the evidence that [Farley] is entitled to a
verdict" on his reverse discrimnation claim 1d. In making this
determ nation, the court has, of course, not nmade any credibility

determ nati ons or wei ghed the evidence and has drawn all reasonabl e

inferences in favor of the non-novant, Farley. See id. at 255.
.

The Americans with Disabilities Act prohibits discrimnation
against qualified enployees with a disability "because of the
disability...." 42 U.S. C. § 12112(a). To state a prinma facie case
under the ADA, Farley nust prove that (1) he suffers from a
"disability"; (2) he is a "qualified individual"; and (3) he
suffered an adverse enploynent action because of his disability.

Stradley v. Lafourche Communications, Inc., 869 F. Supp. 442, 443

(E.D. La. 1994). On summary judgnent, Farley need only show that
there is a genuine issue of material fact on each of these

elenments. Chiari v. Gty of League Cty, 920 F.2d 311, 314-15 (5th

Cr. 1991).1

I'n seeking guidance for its decision, this court, as have
many others, turns to cases decided under the Rehabilitation Act.
That Act and the ADA are very simlar, and courts frequently



A "qualified individual with a disability" is "an individual
with a disability who, with or w thout reasonable accomovdati on,
can performthe essential functions of the enpl oynent position that
such individual holds...." 42 U S C § 12111(8). A "disability"
i's

(A) a physical or nental inpairnment that substantially

limts one or nore of the major life activities of such

i ndi vi dual ;

(B) a record of such an inpairnent; or

(C being regarded as having such an inpairnent.

42 U.S.C. § 12102(2).

"Physical inmpairment” is defined as

Any physiological disorder, or condition, cosnetic
di sfigurement, or anatom cal |oss affecting one or nore

of the followng body systens: neur ol ogi cal ,
muscul oskel et al , speci al sense organs,
respiratory...cardiovascul ar, reproductive, digestive,
genito-urinary, hemc and |[|ynphatic, ski n, and
endocrine. . ..

29 CF.R 8§ 1630.2(h)(1). "Mjor life activities" is defined as

"functions such as caring for oneself, perform ng manual tasks,
wal ki ng, seeing, hearing, speaking, breathing, |earning, and
working." 29 CF.R 8 1630.2(i). Wth respect to the major life
activity of working,

[t]he term substantially limts means significantly
restricted in the ability to performeither a class of

borrow precedent and analysis fromone in interpreting the other.
See, e.qg., Chandler v. Cty of Dallas, 2 F.3d 1385, 1391 (5th
Cir. 1993), cert. denied, uU. S. , 114 S.Ct. 1386, 128
L.Ed. 2d 61 (1994); Stradley, 869 F. Supp. at 443 n.1. This is
consistent wth Congress' adoption, in the ADA, of the definition
of the word "disability" fromthe Rehabilitation Act definition
of the term"individual wth handicaps.” "By doing so, Congress
i ntended that the rel evant casel aw devel oped under the
Rehabilitation Act be generally applicable to the term
"disability" as used in the ADA." 29 CF.R 8 1630.2(g) app.




jobs or a broad range of jobs in various classes as

conpared to the average person having conparable

training, skills and abilities. Theinability to perform

a single, particular job does not constitute a

substantial limtation in the major life activity of

wor ki ng.
29 CF.R 8 1630.2(j)(3) (enphasis added).

In this case, the initial question which this court nust
consider is as follows: Has Farley raised a genuine issue of
material fact as to whether he has a disability as that termis
defined in the ADA, either because he has a physical inpairnment
whi ch substantially limts his ability to work or because G bson
regarded him has having such an inpairnent?

As previously noted, Farley argues that he "had a nedically
cogni zabl e physical problem"™ G bson does not dispute the fact
that Farley underwent surgery in 1992 to correct a nedical
condition. It argues, however, that he has no nedical evidence to
support his conpl aints of not being able to "work on not hi ng heavy"
or to "pick up like [he] did [before the surgery]." In response,
Farley maintains that the failure of any doctor to give him any
work restrictions

does not change the fact...that [he] suffered fromnausea

and dizziness when he was put on the heavy duty

jobs...[or] that his wound, which apparently did not heal

correctly, tore open on several occasions causing it to
bleed on his shirt, a condition of which he nade
management personnel aware.

The court is of the opinion that Farley has failed to rai se a
genui ne issue of material fact to show that he suffers from a
"physical inpairnment” within the nmeaning of the ADA He has
present ed absol utely no nedi cal reports or ot her objective evidence

substantiating his claimthat his injury and subsequent surgery



left himwith a condition which rises to the level of a physical
i npai r ment . This court, as have others, finds this om ssion

significant. See Maulding v. Sullivan, 961 F.2d 694, 698 (8th G r.

1992) (plaintiff failed to support her allegation of disability
affecting respiratory systemw th adequate nedi cal docunentation),

cert. deni ed, uU. S. , 113 S. . 1255, 122 L.Ed. 653 (1993);

Aucutt v. Six Flags over Md-Anerica, Inc., 869 F. Supp. 736, 744

(E.D. Mo. 1994) (plaintiff failed to present any nedical reports
regardi ng all eged nedi cal condition or other objective affirmative
evidence "that provides this court with sone indication as to
exactly how plaintiff is allegedly inpaired"). To hold otherw se
woul d render the requirenent of a physical inpairnment superfl uous
and neani ngl ess and woul d al | ow anyone wi th any ki nd of condition,
regardless of the severity, to claim a physical inpairnment.
Enpl oyer s shoul d not be expected to recogni ze a physi cal inpairnment
solely on an enpl oyee's "say-so," as Farley expects G bson to do.
The | ogi cal consequences of such blind acceptance are sinply too
obvious to state. The court believes that Farley's condition
whi ch has admttedly inproved (the incision has heal ed, although
"[alny tinme [he] pick[s] up sonething heavy, [he] feel[s] it"), is
nore closely akin to an injury of a transitory nature which does

not come within the purview of the ADA See Evans v. Gty of

Dal | as, 861 F.2d 846, 852-53 (5th Cir. 1988).
O course, "[a] physical inpairnment, standing alone, is not

necessarily a disability as contenplated by the ADA." Dutcher v.

I ngal I s Shi pbuilding, 53 F.3d 723, 726 (5th Cr. 1995). Therefore,

assum ng arguendo that Farl ey passes the threshold requirenent of



establising a physical inpairnent, the court nevertheless finds
that he is not disabled under the ADA because he has not raised a
genui ne i ssue of material fact that he is substantially limted in
any major life activity. Farley's evidence focuses primarily on
the effect of his condition on the major life activity of working.
As noted previously, Farley contends that he is unable to lift
anyt hi ng heavy. He does not indicate, however, how this self-
inposed lifting restriction "prevents [him from perform ng an
entire class of jobs," Dutcher, 53 F.3d at 727, for it nust be
remenbered that the term "working" does not, as Farley would have
it, "refer to working at a particular job, or at a job of one's

choice."” Aucutt, 869 F. Supp. at 744; see also Bolton v. Scrivner,

nc., 36 F.3d 939, 942 (10th G r. 1994), cert. denied, U. S.

_, 115 s . 1104, 130 L.Ed. 2d 1071 (1995). Gbson's failure to

grant Farley preferential treatnment by curtailing his work i n other
capacities as production needs arose indicates, in this court's
mnd, not that it perceived him to be disabled but quite the

opposite. See Fink v. Kitzman, 881 F. Supp. 1347, 1377 (N.D. |owa

1995) (defendant's requirenent that plaintiff suffering fromecarpal
tunnel syndronme work overtinme "does not indicate that [defendant]
consi dered her disabled; if anything, it indicates that defendant
did not consider that [plaintiff's] condition prevented her from

performng any of the essential functions of her job"); see also

Dut cher, 53 F. 3d at 727-28. The court therefore finds that Farley
has failed to raise a genuine issue of material fact on the issue

of whether he suffers froma "disability," and G bson is entitled



to judgnent as a matter of law on the ADA claim Sunmary judgnment
is therefore granted on that claimas well.
CONCLUSI ON
Having carefully considered the evidence, the argunent of
counsel, and the applicable law, the court is of the opinion that
defendant's notion for summary judgnent on plaintiff's race and
disability discrimnation clains is well|l taken and is granted. An
appropriate final judgnent shall issue.

Thi s day of July, 1995.

CH EF JUDGE



